I INTRODUCTION
For judges the question is not whether freedom of speech is in principle a matter of rights or of utility, but what theory or view of the matter is taken by the Constitution, as revealed by its text, history, and legal precedent. 1 This article has two parts, but aims to answer one important question: namely, what counts as 'political communication' for the purpose of the implied freedom of political communication? 2 My interest in addressing this question is twofold. First, whilst the High Court in Lange v Australian Broadcasting Corporation unanimously agreed that the implied freedom was part of Australian constitutional law and enunciated a single test for constitutionality, 3 it did not endorse a definition of 'political communication'. The definition ultimately adopted will delimit the proper scope of the implied freedom. Secondly, the article will clarify whether racial vilification, a particularly controversial species of communication, can be considered 'political communication'. This is important as it is the first step that must be taken to assess the constitutionality or otherwise of current Australian racial vilification laws. 4 It is, however, necessary and desirable to establish a sound theoretical basis for the implied freedom before the question of what counts as 'political communication' can be properly considered. This is done in Part II, where I examine the 1 Eric Barendt, Freedom of Speech (1985) 6. 2 The implied freedom of political communication will be called the 'implied freedom' in the remainder of the article. Moreover, the literature on the First Amendment to the United States Constitution naturally talks in terms of 'free speech' and this terminology tends to characterise discussion in this area in Australia. In the Australian context however, where speech is not expressly mentioned and only political communication attracts constitutional protection, it is more accurate to speak of 'freedom of communication' rather than speech. Consequently, I will adopt this terminology in this article. It should be noted however that this distinction is not just a matter of linguistic precision. As George Williams explains, ' [i]n some respects, such as in its application to non-verbal or symbolic communication … the implied freedom may be of wider scope than the guarantee of "freedom of speech" in the First Amendment to the United States Constitution': George Williams, Human Rights under the Australian Constitution (1999) 166. 3 (1997) 189 CLR 520, 567-8 (citations omitted) ('Lange' ), where the Court outlined the following test: First, does the law effectively burden freedom of communication about government or political matters either in its terms, operation or effect? Second, if the law effectively burdens that freedom, is the law reasonably appropriate and adapted to serve a legitimate end the fulfilment of which is compatible with the maintenance of the constitutionally prescribed system of representative and responsible government and the procedure prescribed by s 128 for submitting a proposed amendment of the Constitution to the informed decision of the people … If the first question is answered 'yes' and the second is answered 'no', the law is invalid. 'classic trio' 5 of rationales that underpin most free speech and communication guarantees -the search for truth, the promotion of individual autonomy and the argument from democracy or self-government -and conclude that none fit well with the text and structure of the Constitution or our freedom of communication tradition. I favour a particular conception of popular sovereignty and argue that it is the rationale that must guide the interpretation and application of the implied freedom. The departure point for this analysis is the Lange decision which clarified the textual basis of the implied freedom. In doing so, the case confirmed that the implied freedom exists not in the nature of a positive right, but as a means to secure more effective representative and responsible government. 6 I will not, therefore, discuss in any great detail the pre-Lange case law, except where necessary to develop and articulate my argument and to understand the reasoning employed in Lange. Nor will this article consider the nature and application of the Lange test for constitutionality or engage in debate as to the merits or otherwise of the constitutional reasoning from which the implied freedom was derived. 7 The logic of the Lange decision will, however, be closely examined.
While no bright line exists between political and non-political communication, a workable and principled definition can be located if the rationale of the implied freedom is kept firmly in mind. My analysis will show, for two reasons, that the rationale requires a generous zone of 'political communication' to attract constitutional protection. However, securing the theoretical basis for the implied freedom and identifying what it requires will not alone determine whether a particular communication is 'political' in the relevant constitutional sense. Consequently, in Part III of the article, a test is proposed to this end. It states that a communication is 'political' and thus constitutionally protected if the subject matter of the communication may reasonably be relevant to the federal voting choices of its likely audience. The 'likely audience' test is then applied to a range of real controversies and hypothetical communications, some of which involve varying degrees of racial vilification. From this, a broad conception of 'political communication' emerges and it is demonstrated that some, but not all, instances of racial vilification count as 'political communication'. 
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The non-existence of a clear textual principle of free speech in the Australian Constitution, therefore, not only allows consideration of the kinds of foundational questions about free speech not permitted in many other countries, but quite possible [sic] demands it. 8 
A Locating the Rationale: The Inadequacy of Constitutional Text and Structure
It is necessary to locate the theoretical basis for the implied freedom in order to articulate the core matter (the range of communications that attract constitutional protection) and chart the trajectory of the implied freedom. It is also desirable because it allows the constitutional freedom to develop incrementally and in a manner more likely to be coherent and principled. 9 The greater clarity, consistency and predictability achieved when constitutional doctrine develops in this manner will assist legislators (in framing laws), judges (in applying the implied freedom), lawyers (in advising clients) and the citizenry (in recognising and utilising the zone of constitutionally-protected communication). Moreover, the High Court will be required in future controversies to consider some of the difficult questions that surround the interpretation and application of the implied freedom. Defining the scope of 'political communication' is one such question. 10 How a judge will answer these questions will necessarily be informed by his or her view as to the rationale of the implied freedom, whether or not that theoretical commitment is explicitly articulated. , where Stone warns against the High Court endorsing a theory of the implied freedom too quickly: 'There are serious competing visions of freedom of speech and to make a choice between them at this point is a relatively risky enterprise which should be avoided where possible'. 9 This approach is perhaps 'ambitious', for as Adrienne Stone points out, ' [t]he stakes of a single decision are … high': Stone, 'Freedom of Political Communication, the Constitution and the Common Law', above n 8, 238. If such an underlying, general principle can be reasonably discerned from the history, text and structure of the Constitution, then judges, lawyers and the citizenry will benefit from the greater clarity and consistency that flows from the development of constitutional doctrine in the manner described above. Moreover, Stone notes that Richard Posner, amongst others, considers that common law 'bottom up' reasoning 'requires some kind of theory to determine whether one case is relevantly "like" another': at 240. 10 The other key unresolved question is how the Lange test for constitutionality will be applied.
While a single test for constitutionality was outlined in Lange, in later cases, some judges endorse a two-tiered approach that more strictly scrutinises laws that target ideas, rather than the mode of 'political communication': see In Lange, the High Court made it clear that 'the freedom of communication which the Constitution protects is not absolute. It is limited to what is necessary for the effective operation of that system of representative and responsible government provided for by the Constitution.' 12 Yet the constitutional text and structure alone do not reveal the rationale behind the implied freedom. Consequently, it is necessary to move beyond its strictures to search for an answer.
As Adrienne Stone has persuasively argued, the Court's exclusive reliance on the text and structure of the Constitution in defining and developing the implied freedom is unsustainable. 13 She illustrates her point in relation to the standards of review that the Court must at some point choose to employ when applying the Lange test. Namely, should it favour a proportionality test or something more akin to the American notion of strict scrutiny? 14 Her contention is that such a choice depends on extra-constitutional values and ideas such as the rationales of freedom of communication itself 15 and the appropriate level of judicial deference to Parliament, 16 the very kinds of values and ideas that a purely textual approach necessarily eschews. This criticism holds for the other key question of concern to this article: what counts as 'political communication' for the purpose of the implied freedom? To this end, I will examine the text, structure and history of the Constitution and Australia's freedom of communication tradition and argue that the rationale of the implied freedom is a particular conception of popular sovereignty.
B The 'Classic Trio' of Communication Rationales

The Trio's Influence on the Implied Freedom Jurisprudence of the High Court
It is argued below that Australia's freedom of communication tradition makes it clear that the 'classic trio' of communication rationales are not the primary justifications for the implied freedom. 17 There have, however, been a number of cases where judges have considered one or more of these rationales to be relevant to the interpretation of the implied freedom. This part of the article will critique those judgments and explain why the 'classic trio' does not sit well with this tradition. In doing so, the proposition that they must all 'be taken into account, to some extent at least, in any discussion of the theoretical basis for the implied freedom of political communication' 18 will be challenged.
There are a number of reasons why, in most liberal democracies, speech, expression and communication attract strong legal and constitutional protection.
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As noted in the introduction, the 'classic trio' are the search for truth 19 (and its associated 'marketplace of ideas' metaphor), 20 the right to self-determination or individual autonomy 21 and the argument from 'democracy and selfgovernment'. 22 Frederick Schauer has also made a modified argument on the basis of truth. He considers the argument from truth to be flawed, 23 25 'the flourishing of plurality … the efficient allocation of resources … [and even] the intrinsic worth of the communicative experience.' 26 In the twin High Court decisions from which the implied freedom was derived, 27 there was much enthusiasm for the American First Amendment cases and their underlying premises. Of particular attraction to at least four members of the Court was the notion that laws that target the idea rather than the mode of communication require a more exacting level of judicial scrutiny. 28 This approach reflects the key First Amendment principle that governments cannot be trusted to regulate communication (or speech), so that any regulation must be sufficiently content and viewpoint neutral. 29 There was also support for the argument on the basis of truth, which states that 'the best test of truth is the power of the thought to get itself accepted in the competition of the market'. 30 Indispensable to that accountability and that responsibility is freedom of communication, at least in relation to public affairs and political discussion … Only by exercising that freedom can the citizen criticize government decisions and actions, seek to bring about change, call for action where none has been taken and in this way influence the elected representatives … Absent such a freedom of communication, representative government would fail to achieve its purpose, namely, government by the people through their elected representatives. 33 In these seminal cases, the Court showed a desire to align the core content and future development of the implied freedom with the trajectory of the First Amendment. A number of commentators have criticised the haste with which the High Court imported First Amendment jurisprudence and its underlying rationales into the embryonic constitutional freedom. 34 As Stone notes:
the High Court rather quickly allied itself with a philosophical tradition based on suspicion of government, a choice which does not necessarily follow from its identification of the freedom of political communication with representative government. 35 This enthusiasm was surprising considering that the derivation of the implied freedom owed more to the pre-Charter 36 jurisprudence of the Canadian Supreme Court than American constitutional law, a point acknowledged by Brennan J in Nationwide News Pty Ltd v Wills 37 and Mason CJ in ACTV. 38 The pre-Charter key influence on this decision was the notion of the 'marketplace of ideas': Stone, 'Freedom of Political Communication, the Constitution and the Common Law', above n 8, 234. 31 (1992) constitutional architecture of Canada bore a close similarity to our own, particularly as it too did not contain the kind of American-style free speech guarantee underpinned by a range of rationales.
In any event, if given free reign, these First Amendment principles had the potential to bend the implied freedom completely out of shape. The development of a new constitutional defence to defamation in Theophanous v Herald & Weekly Times Ltd 39 and the stunning expansion in the scope of communications accorded constitutional protection in Theophanous 40 and Cunliffe v Commonwealth 41 might now be considered manifestations of a constitutional freedom unhinged from its textual moorings. 42 The Lange decision, however, did much to ground the implied freedom within the text, structure and history of the Constitution. On the one hand, the Court confirmed the essence of the earlier decisions, declaring that ss 7 and 24 and the related sections of the Constitution necessarily protect that freedom of communication between the people concerning political or government matters which enables the people to exercise a free and informed choice as electors. 43 At the same time, the Court firmly rejected the notion that the development of the implied freedom could proceed by reference to a free-standing, extraconstitutional principle of representative democracy. In doing so, the Court asserted the primacy -indeed exclusivity -of the text and structure of the Constitution to this new interpretive enterprise. 44 In stating that the relevant question was not what was required by representative and responsible government but rather what the terms of the Constitution prohibit, authorise and require, 45 the Court put the implied freedom on a more secure constitutional footing.
By highlighting this aspect of the implied freedom and distinguishing it from the First Amendment in these two important respects, the Court in effect rejected the sway that American precedents previously held in this area. As my analysis will make clear, the rationales of truth, individual autonomy, self-government and so on were not made irrelevant in the Australian context, but the reasoning 38 (1992) 2 Why the 'Classic Trio' of Rationales Do Not Underpin the Implied Freedom I will now examine each of the 'classic trio' of rationales to explain why they cannot be the primary justifications for the implied freedom.
(a)
The Argument from Truth (and Its Modified Form) The inappropriateness of the argument from truth (and its corollary notion that the marketplace of ideas provides the best means to secure this end) as the primary rationale becomes apparent when the textual origins of the implied freedom are considered. Political communication attracts constitutional protection to facilitate the flow of information between and amongst the electors and the elected to allow the casting of a free and informed vote in a federal election. 46 While this constitutional imperative creates an 'information marketplace' of sorts, its purpose is not the discovery of identifiable and objective political truths. Furthermore, it makes no sense to speak of the 'truth' or otherwise of the Coalition's health policy or Labor's immigration strategy as they represent considered opinions and statements of intention on subject matters upon which reasonable minds will differ. Indeed, the name of the game for political communication under the Constitution is mostly persuasion, not proof. 47 As Tom Campbell has noted, 'the fact that someone "selects" an opinion is not itself evidence of its truth. Nor is "market success" (namely the fact that an opinion is selected by large numbers of people) convincing evidence of its accuracy.' 48 This is not to suggest that citizens are unconcerned as to the truth of political facts. For example, an allegation that the Prime Minister was taking bribes in return for political favours or that a Member of Parliament was once a member of a far-right paramilitary group may well affect the federal election choices of many voters. 49 The factual content of most political communications is, however, incapable of objective verification. Thus, if truth were the primary rationale of the implied freedom, a broad range of important political communications, including discussion of government and Opposition policies and federal laws, would not necessarily qualify for constitutional protection.
Indeed, even if we restrict the marketplace metaphor to the notion of enhancing access to political information, its importance lies in the fact that it represents a precondition to further the purpose of the implied freedom, rather than a rationale in its own right. It is undeniable that providing premium conditions for the free exchange of political communication 'enables the people to [better] 
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The Implied Freedom of Political Communication 447 exercise a free and informed choice as electors' 50 and may, incidentally, aid the discovery of the truth. What is more contentious is the role that the High Court should play in attempting to secure these conditions. This issue arises when the High Court is asked to determine whether a law infringes the implied freedom. Furthermore, any rationale for the implied freedom must be consistent with Australia's constitutional heritage. Mason CJ's support in ACTV of the modified argument from truth can, however, be construed as the reverse: redefining our constitutional heritage to suit a particular rationale. 51 While Schauer may well be correct in doubting the ability of the state to decide when speech is true or false, the text, structure and history of the Constitution exhibit a commitment to, and trust in, representative and responsible government. In conjunction with the Australian tradition of freedom of communication, this provides a strong argument for rejecting the modified argument from truth as the primary rationale of the implied freedom. 52 
(b)
The Argument from Individual Autonomy Stone has made a strong argument that individual autonomy may be a rationale of the implied freedom. 53 This argument effectively transposes into the Australian context an argument made by the American constitutional theorist Thomas Scanlon: 54 the system of representative and responsible government instituted by the Constitution logically requires, or is premised upon, some respect for the autonomy of the individual. Such an argument would bring with it the consequence that the concept of personal autonomy would guide the interpretation of the freedom of political communication, even when personal autonomy is not instrumental to the protection of representative and responsible government. 55 The proposition made in the first sentence is clearly correct and uncontroversial. However, I query whether it necessarily carries with it the consequence stated in the second sentence.
The Constitution exists as a blueprint for parliamentary government. In this way, it secures the sovereignty of the people and constitutes the institutional mechanism for its ongoing exercise. Therefore, the underlying premise is that the citizen is best served by responsible government and structural principles that diffuse and delimit public power, such as federalism and the separation of powers, 56 but the Constitution for the most part does not speak directly to the individual. 57 One must look to the sub-constitutional level to locate common law and statutory rules underpinned by a commitment to protecting and promoting personal autonomy. It is not that the protection and promotion of individual autonomy is unimportant within our constitutional arrangements, but simply that the Constitution itself does not directly perform that role or guarantee those interests. 58 While the efficacy of our constitutionally-mandated system of representative and responsible government does require 'some protection of personal autonomy', 59 that constitutional protection stems incidentally from the institutional fortification provided by the implied freedom. Consequently, as a constitutional principle, the implied freedom exists to secure the effective functioning of our system of constitutional government rather than to uphold personal freedoms. As Harrison Moore noted:
Fervid declarations of individual right, and the protection of liberty and property against the government, are conspicuously absent from the Constitution; the individual is deemed sufficiently protected by that share in the government which the Constitution ensures him. 60 Political communication, not individual autonomy, is protected by the Constitution to the extent necessary to secure our system of constitutional government, although the ultimate beneficiary of the application of the implied freedom by the courts is of course the citizenry, who, as individuals, enjoy the democratic spoils of the greater good. Furthermore, political, rather than judicial, remedies may apply where a law properly enacted undercuts the system of representative and responsible government or offends personal autonomy without violating the implied freedom or any other constitutional requirement of that system. 61 58 See below Part II(C)(1). Stone is not, however, advancing or advocating individual autonomy as an independent rationale of the implied freedom. Her point is that, as a consequence of the reasoning in Lange and its exclusive and ultimately unsustainable reliance on the constitutional text and structure, it is 'possible that the freedom of political communication could be grounded in a concept of representative and responsible government that requires some protection of personal autonomy': Stone, 'Rights, Personal Rights and Freedoms', above n 53, 398 (emphasis in original). As Stone illustrates (at 396), if the citizenry are not autonomous participants in a public debate … and able to contest the terms on which the debate occurs … voters would feel controlled and would be subject to a state-imposed concep 'It is unnecessary to consider now whether legislation which restricts those political processes which can ordinarily be expected to bring about repeal of undesirable legislation, is to be subjected to more exacting judicial scrutiny … than are most other types of legislation'. On this approach, see further John Hart Ely, Democracy and Distrust (1980) 117. Ely states that 'unblocking stoppages in the democratic process is what judicial review ought preeminently to be about': at 117. His approach to judicial review is primarily concerned with process values, not substantive values. It is, however, grounded in, and given teeth by, the guarantees in the Bill of Rights, making much of it inappropriate for direct application in the Australian context. To be sure, there are aspects of the Ely approach relevant to the Australian context, namely, his proposals to make the legislature more accountable for their laws (at 131-4) and the process more
On this basis, the Scanlon argument should be rejected in the Australian context, at least insofar as it concerns the constitutional means by which individual autonomy is protected and promoted, and the role played by the implied freedom. 62 Justifying the protection of the freedom of communication on the basis of personal autonomy has no textual or structural foothold in the Constitution, and neither is it present in its history or consistent with its logic. 63 It cannot, therefore, be the primary rationale of the implied freedom. 64 
(c)
The Argument from Democracy and Self-Government The argument from democracy and self-government made by Meiklejohn appears prima facie to be consistent with the textual basis for the implied freedom. 65 The earlier manifestation of the Meiklejohn theory has much in common with the High Court's view of the implied freedom as a necessary precondition for effective representative and responsible government. Meiklejohn sought to identify the constitutionally-protected zone of speech by reference to the information needed by citizens to make an informed vote at elections. The First Amendment was not, he contended, 'the guardian of unregulated talkativeness'. 66 However, in time, that concept came to represent something broader, even by Meiklejohn's own reckoning:
there are many forms of thought and expression within the range of human communications from which the voter derives the knowledge, intelligence, sensitivity to human values: the capacity for sane and objective judgment which, so far as possible, a ballot should express. These, too, must suffer no abridgment of their freedom. 67 transparent (at 125-31). For an Australian account of these points, see Geoffrey Lindell, 'Responsible Government' in Paul Finn (ed), Essays on Law and Government: Volume 1 Principles and Values (1995) 75, 93-7. 62 At this point, it should be noted that another consequence of the Scanlon argument is a more expansive role for the judiciary in the application of the freedom. In this regard, the Scanlon argument resembles the argument made by Williams regarding the proper judicial role in the application of the implied freedom: Williams, above n 2, 230. However, the analysis that will be undertaken later in this piece suggests that a limited, supervisory judicial role is more consistent with the logic of the implied freedom and the Constitution more generally: see below Part II(C). 63 Cf art 1 of the German Basic Law. It states that the dignity of the human person is inviolable.
The General Federal Constitutional Court wrote that '[w]hen exercising the power granted, the legislature must respect the inviolability of human dignity (art 1(1) BL), which is the highest constitutional principle': Life Imprisonment Case 45 BverfGE 187 (1977). This principle informs the interpretation of all other constitutional rights including the right to freedom of expression, information, the press and broadcasting guaranteed in art 5(1). 64 See also Williams, above n 2, 168: the freedom of political communication implied from the Australian Constitution … has an institutional rather than an individual foundation in that it is designed to facilitate the operation of representative government and not, except incidentally, to promote the general welfare of the individual. 65 Meiklejohn argued that the First Amendment 'protects the freedom of those activities of thought and communication by which we "govern". It is concerned, not with a private right, but with public power, a governmental responsibility': Meiklejohn, 'The First Amendment Is an Absolute', above n 22, 255. See also Ely, above n 61, 93-4. 66 Meiklejohn, Political Freedom, above n 22, 26. 67 Meiklejohn, 'The First Amendment Is an Absolute', above n 22, 256. Melbourne University Law Review [Vol 28 It follows that even if voting is the quintessential democratic right, a broader range of communicative experiences and opportunities must be accorded constitutional protection before that act can be said to be meaningful. 68 For Meiklejohn, the forms of thought and expression included 'education', 'philosophy and the sciences', 'literature and the arts' and 'public discussions of public issues'. 69 It appeared for a time that the implied freedom jurisprudence would follow this trajectory. The Theophanous, 70 Stephens v West Australian Newspapers Ltd 71 and Cunliffe 72 trilogy of cases heralded a significant expansion in the range of communications considered 'political' and the creation of a new constitutional defence. In Theophanous, the joint judgment of Mason CJ, Toohey and Gaudron JJ made clear that 'political communication' was not limited to information required to cast an informed vote but 'refers to all speech relevant to the development of public opinion on the whole range of issues which an intelligent citizen should think about'. 73 The rationale for the implied freedom quickly came to resemble the Meiklejohn argument from democracy and selfgovernment.
The Lange decision confirmed, however, that the implied freedom only protects communications necessary to make informed federal voting choices without addressing or delineating the precise scope of 'political communication'. It is reasonable to assume that the Court, by insisting upon a nexus between communication and federal voting choices and rejecting any notion that the Constitution contained a free-standing principle of representative democracy, favoured a narrower conception of constitutionally-protected communication than that advanced by Meiklejohn. 74 Indeed, if the argument from democracy and self-government underpinned the implied freedom, it would transform a limitation on power into a comprehensive and independent right to free speech and communication. This is perfectly consistent with the absolute terms of the First Amendment, but it cannot be supported by the textual origins of the implied freedom, nor is it justified in terms of its limited instrumental purpose. 75 Moreover, it seems clear that the Court in Lange considered that our constitutional system of representative and responsible government takes voters as it finds them. As the Court explained, the choice provided for in ss 7 and 24 of the Constitution must be a true choice. 76 77 not the assumption that voters will be intellectually enriched through exposure to the broad range of speech and communication that Meiklejohn argued ought to attract constitutional protection. A democracy undoubtedly benefits from a citizenry with 'the knowledge, intelligence, sensitivity to human values [and] capacity for sane and objective judgment' 78 that such communicative exposure may engender. It may be highly socially desirable to bestow constitutional protection upon works of philosophy, science, literature and the arts, but it can hardly be claimed that it is 'necessary for the effective operation of that system of representative and responsible government provided for by the Constitution.' 79 The implied freedom, therefore, has no constitutional role to play in imbuing the voter with the personal qualities that permit the casting of an enlightened and well-reasoned ballot.
C A Minimalist Model of Judicially-Protected Popular Sovereignty: The Rationale of the Implied Freedom
At the outset, I want to define my use of the term 'popular sovereignty', for it is a notoriously elusive concept in the context of Australian constitutional law. There is still a lively academic debate as to what makes our Constitution legally binding, but I am not here using 'popular sovereignty' in the sense of asserting it as the ultimate constitutional grundnorm. 80 Rather, it is a principle that flows from a constitutional system where the people have both the authority to elect representatives to exercise public power on their behalf and the power to disapprove any proposed changes to the Constitution. Like the principles of federalism, responsible government and the rule of law, popular sovereignty permeates the Constitution and assists in its interpretation, 81 particularly those provisions that establish our system of representative and responsible government from which the implied freedom is derived. Popular sovereignty as a principle that guides constitutional interpretation can, however, cut both ways -it can work either to limit or extend the operation of a constitutional right, depending on the nature of that right and the context in which it arises. As George Williams explains:
it can be argued that the sovereignty of the people is exercised in accordance with the Constitution by the people's representatives in Parliament, who in this capacity should be given the maximum scope to implement the wishes of the people as they see them … Under this approach, the ability of Parliament to implement its mandate is to be preferred to … judicial review … On the other hand, in the latter guise the doctrine of popular sovereignty might support a role for the High Court as a buffer between governmental power and the people. The doctrine suggests that the Court has a role to play in ensuring that the people remain sovereign and in resisting any exercise of government power that would, for example, undermine the electoral process by which the people exercise this sovereignty. In this way, popular sovereignty can serve as an effective counterpoint to the view that the Constitution should be applied to maximise the power of a parliament. 82 I argue that a conception of popular sovereignty that embodies elements of both versions described above is the rationale of the implied freedom. 83 This conception acknowledges that the conditions for the exercise of sovereignty by the people are ultimately determined and enforced by the judiciary, for it is they who define and apply the implied freedom. When discharging this role however, the courts must keep firmly in mind that the primary purpose of the implied freedom is to secure the effective functioning of our constitutional system of representative and responsible government -that is, to guarantee the democratic framework through which 'the people's representatives in Parliament … [can] implement the wishes of the people as they see them' 84 subject to the Constitution. This is the rationale of judicially-protected popular sovereignty. 85 However, this protection ought not to involve the judiciary taking a more expansive and proactive role in securing what they consider to be the optimum conditions for the exercise of popular sovereignty. A more limited, supervisory judicial role is apposite for the following three reasons. 86 First, it fits best with the history and logic of the Constitution. Second, the freedom of communication tradition in Australia underlines why this conception of judicially-protected popular sovereignty underpins the implied freedom. Third, it properly recognises the limited institutional capacity of the judiciary to determine what is necessary 82 Williams, above n 2, 230 (citations omitted). 83 In making this argument, I am not suggesting that my conception of 'popular sovereignty' ought to be the rationale that informs the interpretation of every constitutional right. On the contrary, it is now orthodox practice for the High Court to give a broad construction to constitutional rights, even those that also restrict legislative power. This is consistent with an expansive conception of judicially-protected popular sovereignty that sees a more active role for the judiciary to check arbitrary government action: see ibid. 84 Ibid. 85 I am grateful to Adrienne Stone for making valuable suggestions regarding the use of different terms in this area and their respective connotations. 86 But see Williams, above n 2, 230-1 for the argument that a more expansive conception of judicially-protected popular sovereignty ought to guide the interpretation of the implied freedom.
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for the effective operation of representative and responsible government under the Constitution. For the remainder of the article I will refer to this rationale as the 'minimalist model of judicially-protected popular sovereignty'. It is a minimalist model in that it reserves an important but limited role for the judiciary in guaranteeing the basic democratic framework that secures the sovereignty of the people and provides the conditions for its meaningful exercise.
Constitutional History and Logic
If there was one controlling idea that permeated the drafting of the Constitution, it was the faith the framers placed in responsible government to deliver efficient, democratic and just governance. 87 The history and tradition of the Constitution is one of trust, not distrust, of government. This found constitutional expression in a number of important ways. For example, the architecture for representative and responsible government was provided by ss 7, 24 and 64, but key aspects of its content and evolution were left to Parliament. To this end, a number of constitutional provisions detailing, for example, elector qualifications, voting systems and election formulae were to remain in force 'until the Parliament otherwise provides'. 88 Moreover, although the mechanism for altering the Constitution is ultimately entrusted to the people, any proposed amendment must be instigated by Parliament. 89 The absence of a Bill of Rights in the Constitution was also no accident, 90 and there are both orthodox and other reasons for the omission. The orthodoxy states that the freedoms and liberties were not unimportant to the framers, but that they 'accepted the view that individual rights were, on the whole, best left to the protection of the common law and the supremacy of parliament'. 91 The other reasons were more sinister, at least by contemporary standards: they sought to establish the means by which the rights of other sections of the community could be abrogated. In this respect the framers were driven by a desire to maintain race-based distinctions, which today would undoubtedly be regarded as racism. The true motivations of the framers for eschewing rights-protective provisions do not, however, change the nature of the constitutional system they established. Indeed, our system of representative and responsible government was perfectly consistent with the faith the framers had in parliamentary government and the common law to secure their interests whilst excluding those persons considered unworthy from similar judicial and democratic protections. It is a system grounded in the centrality of Parliament, a powerful executive and a judiciary that ensures that both branches act within the parameters of the Constitution and, where possible, safeguards the liberty of the individual.
This history and logic is such that '[i]f the Constitution is silent on a subject, then it is up to the Parliament, from time to time, to deal with that subject -or not to deal with it -as it thinks fit'. 93 It does not, of course, preclude the making of implications. 94 However, it is reasonable to suggest that the content and development of those implications should be grounded in and informed by this constitutional history and logic. While the implied freedom operates as a restriction on legislative and executive power, the Court emphasised in Lange that it is only to the extent 'necessary for the effective operation of that system of representative and responsible government provided for by the Constitution.' 95 This is consistent with a minimalist model of judicially-protected popular sovereignty and the view of Sir Edmund Barton that the aim of the Constitution was 'to enlarge the powers of self-government of the people of Australia.' 96
The Freedom of Communication Tradition in Australia
There is a temptation to consider the legal protection of freedom of communication in Australia to be a post-1992 phenomenon, but Australia has a freedom of communication tradition like any other liberal democracy. As the Court noted in Lange, '[w]ithin our legal system, communications are free only to the extent that they are left unburdened by laws that comply with the Constitution'. 97 On one level, this merely states the obvious, but on a deeper level, it is an important statement regarding the hierarchy of constitutional values in Australia. With a few notable exceptions, 98 the Constitution provides for only residual protection of individual liberties such that 'everybody is free to do anything, subject only to the provisions of the law'. 99 For the most part, individual liberties exist only to the extent that they are accorded common law protection and are not contrary to statute. This underlines the constitutional logic outlined above. Interestingly, freedom of communication is not expressly protected at common law, 100 though judges have shown an increased willingness to enunciate common law principles in a manner protective of this liberty. 101 Indeed, a number of common law rules and remedies can prima facie operate to restrict freedom of communication. These include the laws of defamation, blasphemy, obscenity, contempt, parliamentary privilege and prior restraints. 102 Similarly, statutory laws exist proscribing a range of communicative conduct, including that which amounts to racial vilification 103 or sex discrimination 104 or is commercially misleading or deceptive. 105 On closer inspection however, a number of these common law rules and statutory laws have competing effects -they restrict some forms of communication, while protecting and even enhancing others. For example, the common law defence of qualified privilege permits the media, or any other publisher, to make defamatory communications to a wide audience on government or political matters, provided the publication was reasonable and not actuated by malice. 106 The oral and written statements made during parliamentary proceedings are, moreover, absolutely privileged. 107 In these contexts, common law rules protect and enhance freedom of communication. Similarly, laws that proscribe racist and sexist communications tend to have the corresponding and inverse effect of giving, increasing or protecting the voice of those who are the subject of this conduct. 108 This indirectly protects and enhances the freedom of communication opportunities of those effectively silenced by the racist and sexist communications of others. What is important is that these common law rules and statutory laws embody their own context-specific freedom of communication rationales. In broad terms, the law of defamation recognises the importance of the value of truth, whilst the purpose of its associated defences of qualified and absolute privilege (at least on the occasions specified above) is to promote democracy and self-government. On the other hand, the communication rationales that underpin racial vilification and sex discrimination laws include the promotion of tolerance, plurality, individual autonomy, truth, and maybe even the efficient allocation of resources. They explain why laws that proscribe misleading and deceptive communications exist.
While political communications do not attract constitutional protection in Australia for the primary purpose of seeking truth or promoting tolerance or individual autonomy, 109 it is wrong to conclude that these important rationales have no place or role in our constitutional order. They are located within an eclectic range of common law and statutory rules, and operate to protect and enhance freedom of communication in these varied, sub-constitutional contexts. This is consistent with, and is a manifestation of, the hierarchy of constitutional values in Australia outlined above.
Therefore, it is evident that within the Australian legal system, freedom of communication is protected and promoted at a number of different levels and for different reasons. The Constitution -specifically ss 7, 24, 64 and 128 -is more concerned with the efficacy of parliamentary government than the interests of the individual. Consequently, it protects only those communications necessary to secure the effective functioning of this system. 110 Individuals, on the other hand, are left with the freedom to communicate as they choose within that space 'left unburdened by laws that comply with the Constitution.' 111 This may explain why the Court in Lange was so keen to abandon the constitutional defamation defence created in Theophanous 112 and the notion of private rights arising from the Constitution. However, the notion that Theophanous provided a constitutional remedy and Lange did not fails to withstand closer scrutiny. 113 Our freedom of communication tradition therefore confirms why the implied freedom is not a positive right but merely a restriction on legislative power that 
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need only be applied for this limited, instrumental purpose. Conversely, there is the emerging principle that constitutional rights and guarantees must be given a broad construction, even when they operate to restrict legislative power. 114 This has been the High Court's approach to the interpretation of s 51(xxxi) for some time 115 and has, more recently, been applied to s 80 by some judges. 116 This may well reflect an increased willingness of the Court to draw inspiration from jurisdictions like the United States and Canada, whose jurisprudence 'is pervaded with the objective of protecting the individual from arbitrary governmental interference.' 117 There is, moreover, a strong argument that the High Court should take a more active and expansive role when interpreting a constitutional right such as s 117, which operates to protect the liberty of the individual. 118 However, there is a key difference between the implied freedom and a constitutional guarantee like s 117 relevant to its interpretation. The rights component of s 117 has a direct operation, and its purpose is to protect the individual from arbitrary state action. 119 This is not, however, the nature or purpose of the implied freedom, as was made clear in my earlier discussion. 120 The implied freedom is a limitation on legislative power and exists only to the extent necessary to facilitate more effective parliamentary government as guaranteed by the Constitution. The High Court has consistently read constitutional limitations on power narrowly, except when the operation of those provisions has a direct effect upon the individual. 121 This provides a further reason why the High Court should take a more supervisory role in relation to the implied freedom than would properly be the case when interpreting and applying a positive constitutional right.
The Limited Institutional Capacity of the Judiciary
The third reason why a minimalist model of judicially-protected popular sovereignty is the primary rationale of the implied freedom is the limited Melbourne University Law Review [Vol 28 institutional capacity of the judiciary to determine what is necessary for the effective operation of representative and responsible government under the Constitution. The difficulty is that a question of this nature will often have as much to do with politics and sociology as the law. As Campbell observes:
This must be a highly speculative matter of political science and political philosophy which is very dependent on what particular conception of representative government is involved and what are the economic realities of effective communication. 122 The legislation struck down in ACTV is a classic example. It sought, among other things, to prohibit political advertising on television during an election period. The High Court had to determine the likely effect of this law on the freedom of political communication, and ultimately whether it would 'make the Australian system more or less representative'. 123 There may, therefore, be legitimate separation of powers concerns if the judiciary ignores the political nature of this task and second-guesses the judgement of Parliament on a question that takes it beyond its field of expertise and experience. Cass Sunstein has made this point in relation to the First Amendment and the problem of determining what kinds of speech lie at the core of that constitutional guarantee:
It is for this reason that constitutional law is not political philosophy, and that some constitutional rights are 'underenforced' through the judiciary … On these matters, an aggressive judicial role in the service of the best theory would strain judicial competence and legitimacy. 124 The notion of the judiciary 'underenforcing' a constitutional right is apposite to the implied freedom. In this regard, it echoes one aspect of the American political question doctrine that counsels against the judiciary examining an issue when the 'resolution of the question demand[s] that a court move beyond areas of judicial expertise'. 125 In the context of the implied freedom, it cannot of course amount to the refusal to exercise jurisdiction, as it is the constitutional duty of the Court to determine its proper limits. 126 However, the High Court can and should exercise this jurisdiction in a manner that defers to Parliament on 122 
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questions that arise in its interpretation and application that are not reasonably susceptible to traditional legal reasoning. 127
D Provisional Conclusion
My analysis has suggested that while the 'classic trio' of rationales are not the primary justifications for the implied freedom, they do inform the content and development of a range of common law and statutory rules. In this way, important individual and more general democratic concerns find expression and promotion at the sub-constitutional level. The rationale of the implied freedom is a minimalist model of judicially-protected popular sovereignty. This rationale fits best with the text, structure and history of the Constitution, our freedom of communication tradition and the limited judicial capacity to determine what is required to secure the effective operation of our constitutional system of government. The identification of the rationale of the implied freedom establishes the framework necessary to determine the proper scope of 'political communication' after Lange, and whether racial vilification can be so considered.
III W H AT COUNTS A S 'POLITICAL COMMUNICATION' A F T E R L A N G E ? 128 A The Scope of the Lange Decision
In Lange, the High Court did not define 'political communication' for the purpose of the implied freedom, but insisted that, to attract constitutional protection, a nexus must exist between a communication and federal voting choices ('the nexus requirement'). 129 A narrower conception of 'political communication' than the one endorsed in Theophanous 130 is more consistent with this line of reasoning, 131 though any possible narrowing is qualified in two important respects. First, the Court established that the implied freedom was not confined to election periods. 132 Second, through the system of responsible government, the implied freedom covers the conduct of the entire executive - Whether the implied freedom embraces a freedom of movement and association is less certain. However, considering the tenor of the Lange reasoning and its insistence that an implication must be firmly rooted in the text and structure of the Constitution, the better view is that these freedoms are 'merely ancillary to, and therefore parasitic upon, the freedom of political communication.' 135 In other words, freedom of movement and association receive constitutional protection to the extent necessary to enable citizens to give and receive 'political communications' needed to cast an informed vote at a federal election. 136 Indeed, this is the essence of the Lange decision. 137 The nexus requirement makes it clear that although racial vilification can amount to 'political communication', it will not always be so. 138 The difficult question is how to determine when a subject matter -in this instance racial vilification -is relevant to making a voting choice at a federal election or referendum. Whilst Lange left this question open, it would appear correct to state that the range of matters that may be relevant to federal voting choices cannot be fixed. 139 This approximates the view taken on this point by the joint judgment of Mason CJ, Toohey and Gaudron JJ in Theophanous. 140 For example, the turning away of the MV Tampa from Australian waters by the federal government and its associated refugee policy dominated the 2001 federal election in the same way that terrorism appears set to dominate the 2004 federal election. Neither issue has truly been on the federal political radar before, 141 
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The Implied Freedom of Political Communication 461 on these topics would now be manifestly 'political'. These examples underline the fluid and enigmatic nature of federal politics, and suggest that the subject matters that attract constitutional protection must remain open to honour the constitutional imperative established in Lange. 142 The existence of the nexus requirement emphasised in Lange also does not in principle preclude 'commercial speech' or 'entertainment' from constituting 'political communication' in certain instances. 143 For example, the broadcasting of a song on a youth radio network by a fictional character satirising a controversial federal politician might well constitute 'political communication', 144 as it certainly has the potential to influence the federal voting choices of its listeners. 145 In any event, the most difficult issue is determining the strength of the nexus needed before a communication ought to be considered 'political'. This is particularly important for the area of racial vilification, where many communications take place in the workplace, neighbourhood or sporting arena -occasions where there is no obvious connection to federal elections. It presents a significant challenge for the High Court, as assessing the impact of a law upon the communicative processes connected to federal parliamentary government requires the use of analytical skills not usually employed by judges and involves more than traditional legal reasoning. This is not a lament, but merely an observation. 146 This interpretive challenge is, however, no more or less demanding than the one posed, for example, by s 92 of the Constitution and the economic analysis that the section necessarily entails. 147 The High Court must in time develop a principled way of distinguishing between communications that 'could affect [voter] At first blush, a minimalist model of judicially-protected popular sovereignty seems to mandate the narrowest possible conception of 'political communication'. The implied freedom is, after all, a restriction on the legislative and executive powers of the Commonwealth, and it is implicit in this rationale that, subject to the Constitution, 'the people's representatives in Parliament … should be … [able] to implement the wishes of the people as they see them.' 149 So, prima facie, the less communication that is constitutionally protected, the greater the scope of Parliament's powers. This could be secured by insisting upon a very strong nexus between the communication and federal voting choices. For example, the speaker in an open and public forum must have intended to communicate on a subject matter of direct relevance to the next federal election. This approach, however, fails to focus on voter behaviour which is the essence of the constitutional imperative established in Lange. It would also be extremely difficult to apply and would likely lead to the drawing of artificial and unsustainable lines between political and non-political communication. 150 Indeed, on closer inspection, a minimalist model of judicially-protected popular sovereignty requires that more, rather than less, political communication be constitutionally protected. The ultimate goal of the implied freedom is to secure and provide for the meaningful exercise of the sovereignty of the people through the effective operation of our system of constitutional government, which is promoted by a broad-ranging and informed political discourse. 151 However, it must be borne in mind that while a broad conception of 'political communication' would seem to widen the operation of the implied freedom (given that the implied freedom restricts power), expanding the range of communications considered 'political' does not itself effect a corresponding diminution of legislative and executive power. That ultimately turns on the level of judicial deference shown to Parliament when a court decides whether a law is constitutional, notwithstanding that it may restrict political communication. 152 149 Williams, above n 2, 230. 150 It would involve an assessment by a court as to the subjective intention of a speaker and a reasonably precise definition of when a matter is of direct relevance to federal voting choices. The former question is notoriously difficult to answer and may be unanswerable without direct testimony from the speaker, and then only if we can be certain that they are speaking truthfully. The latter would require a court to engage in the extremely difficult -perhaps impossibletask of drawing a reasonably precise and principled distinction between communications that may have a direct effect on federal voting choices and those that could only have an indirect effect. The amorphous nature of political discourse and the unpredictability of voter attitudes and behaviour makes any distinction of this type a subjective and value-laden assessment. 151 Stone has also argued that if the High Court took seriously the logic of the implied freedom as outlined in Lange, with its commitment to what enables electors to make a 'true' electoral choice, a much broader definition of 'political communication' must follow: Stone, 'Rights, Personal Rights and Freedoms', above n 53, 389. 152 The scope of the implied freedom ultimately depends on the test of constitutionality that a court employs when determining whether a law that infringes 'political communication' is nevertheless constitutional by being reasonably appropriate and adapted to serve a legitimate end consistent with the system of representative and responsible government guaranteed by the Constitution: Lange (1997) 189 CLR 520, 567-8. A test that more closely scrutinises a law would, for exam-
C How Strong Must the Nexus Requirement Be to Count as 'Political Communication'?
The rationale of the implied freedom requires that a broad conception of 'political communication' be judicially recognised. The difficult question is how broad that conception can be without going beyond what the Constitution can reasonably support. Michael Chesterman has argued that Lange, in contrast to the majority views in Theophanous and Cunliffe, 'explicitly limited "political discussion" to communications which are "calculated to affect choices".' 153 However, the critical word, 'calculated', is not mentioned in the Lange judgment. Instead, the High Court stated that the implied freedom protects political and governmental communications 'that might be relevant' 154 or 'could affect [voters'] choice in federal elections or constitutional referenda'. 155 'Calculated' implies intention, while 'might' and 'could' carry no such subjective connotation. This use of terminology by the Court is important, as it casts the question in a significantly different light. It necessarily entails a broader conception of 'political communication' than one in which 'calculated' is the operative standard.
While the definition of 'political communication' remains an open question, 156 Lange stated that a narrow view should not be taken regarding the subject matters that may attract constitutional protection. 157 However, by endorsing the following passage in ACTV, the Court may have envisaged something approaching a direct nexus between the communication and federal voting choices: 'legislative power cannot support an absolute denial of access by the people to relevant information about the functioning of government in Australia and about the policies of political parties and candidates for election'. 158 In other words, only 'explicitly political communication' 159 attracts constitutional protection. If this is so, the conception of 'political communication' is narrowed considerably. Moreover, a strictly construed nexus requirement would inferentially preclude discrete state political and governmental matters from constitutional protection. At the time of writing however, it is far from clear that ple, make a finding of invalidity more likely and effect a corresponding expansion in the scope of the implied freedom. this is the case. 160 In any event, on this approach, a website 161 or pamphlet 162 that published vicious anti-Semitic propaganda denying the Holocaust and claiming that it was a lie concocted for economic and strategic political gain would not appear relevant to federal political and governmental matters, and would therefore fall outside the scope of 'political communication'. An employer calling an employee a 'lazy black bastard' in the workplace would also fall outside the scope of 'political communication', 163 as would a newspaper article reporting a decision made by a state government department to remove an Aboriginal child from the care of a white family and place them in the custody of an Aboriginal relative, where the accompanying photo misleadingly depicts the relative as living in a 'primitive' camp. 164 It is probably true to say that none of these communications relate directly to 'the functioning of [federal] government in Australia and … the policies of political parties and candidates for election.' 165 Yet a person who visits the antiSemitic website or reads the pamphlet may be so sickened or enraged that at the next federal election they choose to vote for the Australian Labor Party partly because of their policy to introduce criminal sanctions for racial vilification. 166 Similarly, a person reading the above newspaper article may not appreciate the federal-state distinction and decide to vote for One Nation at the next federal election because they believe the party will not support Aboriginal interests. 167 Moreover, sustained exposure to racial vilification in the workplace may stir an employee's own racist views and lead to a vote for a far-right, anti-immigration candidate.
The important point is that, in each of the above scenarios, it is possible that these communications will affect the federal voting choices of a particular The adoption of a narrow conception of 'political communication' would, moreover, radically undercut the rationale of the implied freedom. This is because the determination of what is 'political communication' is as much a question of politics and sociology as it is one of law, and is not susceptible to traditional legal reasoning. An attempt to narrow the definition of 'political communication' would therefore be predicated upon the erroneous assumption that a court has the expertise and experience to draw a line between political and non-political communication. The court should acknowledge the amorphous nature of the concept, the possibility that a broad range of matters may count as 'political communication' and its own limited institutional capacity to determine a question of this kind. 175 Of course, the precise scope of 'political communication' is not revealed in making this point and the application of the implied freedom requires that the question be answered. However, the adoption of a narrow conception would lead to the High Court seeking to define and control The above analysis reveals the impossibility of drawing precise lines in this area. The text and structure of the Constitution and the limited purpose of the implied freedom do not support the Meiklejohn conception of 'political communication'. On the other hand, a conception that is too narrow would serve to undermine its rationale. A middle ground needs to be located and that position must articulate the strength of the nexus requirement (to honour the Lange constitutional imperative) and outline a workable test for its consistent application. Moreover, the rationale of the implied freedom requires the relevant test to carve out a generous zone of constitutionally-protected 'political communication'. First, this recognises both the breadth of matters that may constitute 'political communication' and the limited institutional capacity of the judiciary to determine this issue. Second, and more importantly, it provides the conditions for the sovereignty of the people to be meaningfully exercised through an informed and wide-ranging political discourse.
The nexus requirement can be defined in terms of the intention of the communicator. 177 However, as noted earlier, a communication is made no less political if its author neither intended nor understood its capacity to affect federal voting choices. 178 The intention of a communicator is not relevant to voter behaviour even when their communication has in fact affected a federal voting choice.
On the other hand, the following proposition articulates a defensible, middle ground position: for the purpose of the implied freedom, a communication is considered 'political' if the subject matter of the communication is such that it may reasonably be relevant to the federal voting choices of its likely audience. This proposition is consistent with the nexus requirement and its emphasis on voter behaviour, yet keeps the subject matters that may attract constitutional protection open and broad, as required by the rationale of the implied freedom. It means, however, that subject matter alone will determine whether a communication qualifies for constitutional protection irrespective of the context in which it is made.
As a result, any number of private, social or work-related communications may fall within the scope of the implied freedom. It might be thought that the often private nature of such exchanges or the nature of the relationship between the relevant participants makes these communications unsuitable for constitutional protection. If the Lange constitutional imperative and the rationale of the implied freedom are to be taken seriously however, it is the capacity of a communication to affect federal voting choices that determines whether or not it attracts constitutional protection. The kinds of 'political' dialogue that regularly occur between family, friends and work colleagues in a private and informal context are often the key communications that shape an individual's federal voting choices.
Consider a dinner conversation between two friends where one informs the other about the nefarious activities of their local federal member, or an informal exchange of emails between two employees discussing the wisdom or otherwise of Australia entering into a free trade arrangement with the United States. These communications may affect the federal voting choices of their likely audience even if that amounts only to one other person. On the basis of the Lange constitutional imperative and the 'likely audience' test they are 'political communication' par excellence. 179 It is, of course, unlikely that a court will have cause to pronounce upon the constitutional status of such private and informal communications, for a law that sought to curtail or had the effect of curtailing such fundamental discourse would be extremely politically imprudent. It is, nonetheless, an important constitutional safeguard should such egregious legislation ever come to pass.
The 'likely audience' test has further benefits. Firstly, constitutional protection will not turn on the size of a communication audience. A communication ought to count as 'political' whether it is published in a major daily newspaper, made in the newsletter of a political 'think tank' with a circulation of 100, or found in a pamphlet dropped in the letterboxes of a residential street. Its capacity to be reasonably relevant to the federal voting choices of its likely audience is the key how to steal. The publication was clearly political in a general sense. The newspaper included articles on the pending execution in the United States of a black activist, the attitudes of the Victorian government towards homosexuals, access to university education, the governments of Nepal and South Africa and privatised prisons. The subject matter of the article was wide-ranging and polemical in nature, but its basic point was to advocate shoplifting as a political and ideological act or 'we may as well sell ourselves into bonded slavery now, or join the Liberal Party.' 184 The fact that only one of seven sections in the article was devoted to the anti-capitalism diatribe is not determinative when that section underlines the entire political premise of the article.
Nevertheless, is it 'political' in the relevant constitutional sense? The Full Federal Court held in the negative. 185 On balance, however, if a broad conception of 'political communication' is apposite for the reasons outlined above, a decent argument can be made that this article may reasonably be relevant to the federal voting choices of its likely audience, particularly in light of the prominence these sorts of political issues possess when many university students are actively debating and forming their political views and electoral preferences for the first time. 186 On the other hand, notwithstanding the decision of the Queensland Court of Appeal to the contrary, the application of the 'likely audience' test to the communication in Australian Broadcasting Corporation v Hanson 187 is less problematic. 188 That case involved the broadcast on a national youth radio station (Triple J) of a song entitled 'Backdoor Man'. The song crudely lampooned the controversial federal politician, Pauline Hanson, whose political platform was based upon a strong resistance to the claims of Aboriginal people, restricting Asian immigration and dismantling the policy of multiculturalism. The singer was a satirical artist called Pauline Pantsdown who, during the course of the song, claimed she was a homosexual before stating '[b]ackdoor, clean up our own backdoor … backdoor -all our fears will be realised' 189 and then 'I'm a backdoor man for the Klu Klux Klan with very horrendous plans.' 190 The highly critical subject matter of the song, which took aim at Hanson's policies at a time when her political fortunes were very much in the ascendancy, may reasonably be relevant to the federal voting choices of its likely audience. McPherson JA, 28 September 1998). 188 The result, however, in Hanson was that the Queensland Court of Appeal dismissed an appeal against the injunction granted to the respondent to restrain the radio station from broadcasting the song. In relation to the relevance of the implied freedom, the Court said that preventing the broadcast of the song 'could not possibly be said to infringe against the need for "free and general discussion of public matters" fundamental to our democratic society': ibid 8. many of its listeners, Triple J is a primary source and forum for the discussion and debate of federal issues, constituting classic 'political communication' for those particular voters. To deny it constitutional protection would betray the essence of the implied freedom and the reality of political discourse. 191 However, the application of the 'likely audience' standard would deny constitutional protection to the communication made in Rugema v J Gadsten Pty Ltd, which involved an employer calling an employee a 'lazy black bastard' in the workplace. 192 The fact that the relationship is commercial, work-related and mostly private will not take the communication outside the scope of the implied freedom. 193 It is difficult, however, to establish a sufficient connection between the subject matter of the communication and the federal voting choices of its likely audience without proceeding to an unreasonable level of abstraction. The likely audience will view the communication as a crude and personalised racial epithet occurring in the confines of the workplace, which they may or may not condemn. The subject matter of the communication in isolation is unlikely to trigger a conscious decision either then or at the next federal election to vote for a particular candidate.
The cases of Jones v Scully 194 and Toben v Jones 195 involved the publication of vicious anti-Semitic propaganda in a pamphlet and on the internet respectively. The gist of the communications was that Jews were anti-democratic, immoral, sexually deviant and tyrannical, 196 and that they fabricated and exploited the Holocaust for financial and political gain. 197 The subject matter was general and purportedly historical, with no concern for or connection with Australian political or governmental matters. For this reason, it is relatively easy to characterise these materials under the 'likely audience' test. The likely audiences of these communications were either like-minded anti-Semites and revisionists, or those who happened upon the publication by receiving it in their letterbox or finding it through an internet search. The communications would have fanned the flames of racial hatred for some while triggering revulsion and anger in others, but would not be reasonably relevant to their federal election choices. It is, of course, quite possible under the 'likely audience' test for even an extreme anti-Semitic invective to be 'political'. For example, a claim made in a public lecture suggesting that the two major Australian political parties willingly propagated Jewish lies under duress from the United States would be an absurd and racist claim, but may count as 'political communication'.
Less clear is the classification of a newspaper article and misleading photograph by a state government department regarding the foster care of an Aboriginal child, which was considered in Creek v Cairns Post Pty Ltd. 198 A key fact was that '[t]he principal issue which the article explored was whether the Department's decision was a reaction to the "Stolen Generation" report'. 199 A sound argument can therefore be made that the major premise or subject matter of the article -that a government decision was possibly made for an improper purpose against the best interests of the child -against the backdrop of the polarised national reaction to the Stolen Generation report may be reasonably relevant to the federal election choices of many readers of the Cairns Post, 200 particularly those with strong views on Aboriginal issues.
E Provisional Conclusion
Two points have been made in this part of the article. First, while Lange made it clear that a nexus must exist between a communication and federal voting choices to attract constitutional protection, this does not determine what may be considered to be 'political communication'. Second, the rationale of the implied freedom requires that the zone of 'political communication' that attracts constitutional protection be generously sized. This both recognises the limited institutional capacity of the judiciary to identify the precise line between political and non-political communication, and provides the conditions for the sovereignty of the people to be meaningfully exercised. To this end, I have proposed the 'likely audience' test as a mechanism to determine when a communication will attract constitutional protection. This test emphasises the centrality of voter behaviour as mandated by the nexus requirement established in Lange and allows a broad conception of 'political communication' to emerge. It is not, however, a test that goes beyond the textual origins of the implied freedom, or what its limited instrumental purpose can reasonably support. It also demonstrates that racial vilification can amount to 'political communication'. Racial vilification will constitute 'political communication' for the purposes of the implied freedom if it may be reasonably relevant to the federal voting choices of its likely audience.
IV CONCLUSION
The scope of 'political communication' after Lange remains an open question. Lange did, however, establish that the interpretation of the implied freedom must be a home-grown, text-based project and that a nexus must exist between a communication and federal voting choices before it can attract constitutional protection. How 'political communication' is defined will turn on what the High Court considers to be the rationale of the implied freedom. Consequently, the The application of the 'likely audience' test demonstrates that racial vilification can in certain circumstances amount to 'political communication'. This conclusion is relevant to the constitutionality or otherwise of current Australian racial vilification laws. These laws are primarily concerned with restricting certain ideas and information, not the modes by which they are transmitted. Therefore, when an instance of racial vilification falls within the scope of 'political communication', its proscription by a racial vilification law will necessarily infringe the implied freedom. However, there are a number of Australian laws that permit racial vilification if they fall within a defence based on free speech or public interest. 201 In these instances, it cannot be said that the relevant laws infringe the implied freedom. Of course, many instances of racial vilification are not so protected. Consequently, racial vilification laws will sometimes limit 'political communication' and infringe the implied freedom. The question is then whether the laws are reasonably appropriate and adapted to serve a purpose compatible with representative and responsible government. 
